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October 8, 1998 EX PARTE OR LATE FILED

VIA HAND DELIVERY

Magalie Roman Salas, Esquire
Secretary
Federal Communications Commission
1919 M Street, N.W., Room 222
Washington, D.C. 20554

Re: Oral Ex Parte Presentation
CC Docket No. 96-45./
AAD/USB File No. 98-37

Dear Ms. Salas:

On Monday, October 5, 1998, the undersigned, Kenneth D. Salomon and Leonard J.
Kennedy ofthis office, counsel for the Iowa Telecommunications and Technology Commission (the
"ITTC"), met with Kevin 1. Martin, Legal Advisor to Commissioner Harold Furchtgott-Roth,
regarding the above-referenced matter. During the meeting, they discussed the nature ofthe IITC's
request, the standards for determining whether an entity is a common carrier or a private carrier
under existing precedent and the nature of the services provided by the Iowa Communications
Network. A copy of a handout provided to Mr. Martin which describes the substantive aspects of
the meeting, is attached.

Pursuant to Section 1.1206(b) of the Commission's Rules, an original and one copy of this
letter are being submitted to the Secretary's office and a copy is being provided to Mr. Martin.
Please inform me ifany questions should arise in connection with this filing.

Respectfully submitted,

~on
JGH/1sr

cc (w/o attach.): Kevin 1. Martin, Esq.
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PRINCIPLES OF USE OF THE NETWORK

The Iowa Communications Network ("'ICN" or the "Network") is a unique state-owned entity
that provides telecommunications ana related services to higher education institutions, education
agencies, schools, libraries and health care institutions in Iowa. ICN's services are provided over
a network that includes some elements purchased from other carriers and some elements owned
and operated by ICN, i.e., significant fiber capacity, switches and high speed data hubs across the
State. The following is a description of the general principles surrounding the use ofICN's
services. As DESCRIBED BELOW, ALL ENTITIES ELIGIBLE FOR SUPPORT UNDER THE

COMMISSION'S SCHOOL, LIBRARY AND RURAL HEALTH CARE RlJLES ARE FREE TO CHOOSE TO

USE OR NOT TO USE leN's SERVICES AT ANY 1 (ME.

Optional Use

Most entities served by ICN can choose whether or not to use ICN's services at will. There is
only one class of user that is restricted in its use of the Network, namely higher education
institutions. Higher education institutions are not eligible to participate in the schools and
libraries program and, in any event, all but two of the Iowa higher education institutions opted to
connect to the ICN.

:> Pursuant to Section 8D.9(l), schools, libraries, health care providers and state
agencies are not required to purchase any supported services from ICN. Rather,
schools, libraries and health care facilities (hospital or physician clinics) are free
to choose ICN and the services offered. IOWA CODE § 8D.9(l). Schools, libraries
and health care facilities were not and are not subject to any deadline for "opting
in" to ICN.

ICN's telemedicine services are available to any facility that has a doctor and
ICN's distance learning services are available to all providers of educational
services, including colleges, public and private elementary and secondary schools
and even home schoolers.

Schools, libraries and health care institutions (hospitals and physician clinics) can
opt out oflCN freely, without obstacles. Indeed, the statute permits these entities
to choose whether or not to use ICN. See IOWA CODE § 8D.9(2) (describing scope
of waiver requirement); IOWA CODE § 80.9(1) (describing class of entities subject
to § 8D.9(2), and excluding schools, libraries, health care institutions and other
listed entities from that class).
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The Iowa statute contains a nOl11l11al requirement til] L'lTtain agencies to usc the Net,>vork. In
practice. tbese agencies arL' l·tfccti\(~Jy liTe t\) upt (\lIt Up\Hl request.

> The only agencies that arc required 10 usc IeN absent a waiver are higber
education institutions and area education agencIes tbat opted in to the Network,
IOWA CODE § 80.9(1). Other users, including schools, libraries, health care
facilities, state agencies and federal agencies, are not subject to any requirement to
use ICN.

The agencies that are subject to the required use provision can terminate their
service from the ICN on various grounds. including: (I) the user can obtain the
services at a lower cost from another provider; (2) the user has a contract with a
different provider in place; and (3) the contract with ICN does not cover all 0 f the
user's needs. In other words. the statute provides that an lCN user can use
another provider - without any penalty - whenever doing so is advantageous,
and better terms than are available. IOWA CODE § 80.9(2).

While Section 8D.9(2) is characterized as a "waiver" provision by the statute, the
users seeking to opt out of ICN are not subjected to any significant scrutiny when
seeking to obtain services elsewhere. Indeed, every "waiver" request filed under
Section 8D.9(2) has been granted and many of the private colleges - eleven to be
exact - that have certified that they intended to use the Network have chosen not
to do so.

Limits on the Use leN Service by Othenvise ElieibJe Entities

There is a very limited number of entities that were required by 10 wa statute to decide by July 1,
1994, whether to use the Network. IOWA CODE § 8D.9(2).

~ Only higher education institutions and area education agencies were subject to the
July 1, 1994 statutory opt in restriction, IOWA CODE § 8D.9(l).

The purpose of this provision was solely to advise the State whether lCN fiber
should be extended to the institution.

The overwhelming majority of users can opt in and out of the Network. Indeed,
schools, libraries, health care institutions (hospitals and physician clinics), state
agencies and federal agencies were not subject to the July 1, 1994 opt in provision
and can choose whether or not to use the Network without restriction.
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y-,.. In practice. all arc] educatio!1 agcnl.'lcs 111 till' State of Iowa chose to use Ie\! hy
the July), ! \)l)'-+ sekction date, .\111\ llll-! Ll\\~l cducMion institutions. only two
private cl1lkges did not choose l\) ccnih I'll\.' chelce nf\\hether or not to opt in
helonged c!1tircly to the it1stituti()I1.~

~ Many of the higher education institutions that opted in to lCN do not, at present.
use any lCN services. These colleges ,md universities retain the ability to use
lCN whenever they deem it advantageous to do so.

Even if the Commission were to detennine that ICN was not a carrier for higher
education institutions, leN is nonetheless a carrier for all other Iowa entities
eligible for universal service support Indeed, it has never been the case that an
entity must serve the entire public before it can be ~ carrier. Rather, it is well
established that a carrier may choose to accept only certain types of businesses or
customers so long as it accepts those types of customers indifferently. An entity
may be a common carrier even though the nature of the service rendered is
sufficiently specialized as to be of possihle use to only a fraction of the total
population.
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aD.1
8D.2
eD.S

8D.4
SD.s

80.6
8D.7

~.
De6NtiolUl.
10_ telecommunicatioN and technology

CIlIIIZGliJtjoo- memOeI'8 - dUti~li.

Eucuti~ direcc.or appointed.
Edal:lltioll t.eJ_mIJlUl\ic:ations council

MtaIlIished - rtDonal council!
~

~ IJ'OUpe utabliahed.
TtlealmaawUcatioMad~ committee.

80.8
8D.9

8D.I0
SD.ll
80.12

eD.IS
8D.l"

Scheduling (or authonzed useTl:.
Certification of use - networlt use by certAin

I.UUlonled ucers.
Report of savinr by 8~t.e a~ncies.

Powen - facilities - leasn.
Diapomtion of Iletwork - approval of ,.mer.1

UMmbly and I"V'Wf11OI'.
10_ C!OIIIlnunic:ations network.
10_ C'OIIIml.lnieations network fund.

aD.I~
It i.e the mtellt of the general assembly that com­

mUllieatiooa of ltate govemllWlllot be eo-ordin.te<l.
to e6ect maximum practical consolidation and
jomt UN 0( CIIlIDIDunicatians .,-"ices.

[C7J.. 73, f8A.l; C76, 17, 79, 81, U8.1S21
83 Ade. cia l26, §3; 94 Am. ch 1184, §29
C9G.f8D.1

1D.2 De4eWau.
WbeIl ue4 ill W, chapter, unJas the coot.ut

CJtbesoowW reqqirw:
1. "'CMuItillion-meua the 10... teleooauDUDi­

c:adau ad whnoJno mmmjeaion eeteWWMcI ill
MetiGa 8D.3.

2.~ JUaDa the eseeutive djrector ap­
r;ctecl~ to eec:tioa 8D.4.

3. ~JIit"'lDeaDIIthe Iowa or .tate ClOIDIDU­
nicII~ DIItwwk.

4. ~ 1IfIM!C1" JDeaIl8 aD accredi~ DOD­

public..... a DODprofitiDltitu~ ofbicber edu­
ce_ eIicibIe for ta:itioa crute. or a hoepital Ii­
ClIUell pIUnADt to chapter 13SB or a pb,.u:ian
etiaic to die at4a.t pro¥ided in eection 80.13. sub­
eeetioa 16.

5. wPrJ.bli.c Gltncy- means a state agency, an in­
stitution UDder the conuol of the board 01 regents,
the juwcial department as provided in aec:tion
8D.13.lubeection 17, a school corporation•• cityli­
brary, • neional library as provided in chapter
256, • county library as provided in chapter 336,
01" • judicial district. department 01 correetional
eerYica "aWished iD aectioA 005.2, to the atect
proviW illMCtioa8O.l3. 8Ubuction 16, ...apacy
01 the felIIIa'al.,.,.-umeot. or. Unitecl Statee poIt
c6:e wbich reclIiYeI • federal put h' pilot and
~"'pnjecta.

6. "'S&Ur~i.oM" nfen to the traDa­
miIIiocl of YOice, data. video, the writtc wont 01'.

other .....ipa1I by e1ectr'Onic JMUI but ...
DOt iDcbade radio ead '-vision fecilities and. other
educatioul teleooamnaaic:ati0D8.,.....acl.,.,­
ieee i!W!ludjq Da.mlWcut and broMcut .,.cent'
UDder tba pablie br-dcllItiac cliYiaioD of the de­
~t of ecl-.tioo. departmmt or tnuporta­
Qoc\ diatributed data proceaeiDI and mobile radio
network. 01' l.w eDforcemeDt CODUDunic:atioU .,.
tem&.

[071. 73. t8A.2; C15, 77, 79.81, §l8.133)
83 Aete. ch 126, 44. 6; 86 AN, ch 1246, §308,
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Jy each of the appomtll18 authonlle3 under SUb6t'C'
:JOn 1. Additlonal eJl officio, nonvoting members
may also be appointed ta the regional telecommu­
mcations councils. The regional telecommunica­
tions councils shall advise the education t.Plecom­
munications coUDcil OIl the a.sUS5JDent of locai
educational needs. and the coordination of pro­
gram activities including scheduling. The commu­
nitycol. located in the merged area ofa regional
te1ecommunic:ationa council shall staff and facili­
tate the activities of the council. The c.oaununity
college and the couacil may anter into a chapter
28E agtMment Jor such arrangement.

3. The community college in each oftbe merged
areas shall be responsible for switching of Parts 11
and III of the network and for facilitating the or­
ganization and meetings of the regional telecom­
munications council.

94 Acts. ch 1184, §7

80.6 Adviaory g1"Oups ese.bJisbed.
1. The commission shall establish aD advisory

group to examine tbe ulle of the network for
telemedicine applicatioDa. The advisory group
shall eonaiBt of repreI!leJltatives of hospitals and
other health care faciJitiee &II determined by the
commission.

2. The commislion may establish other adviso­
ry c:ommitt.ees &II nec:esaary repreunting autho­
rized usen of the network.

9-4 Acts, ch 1184. ~

8D.7 T.lecomD:lIluicatioll6 advi.ory oom­
mittee.

A telecommunications advisory committee is es­
tab1iebed to advise the C'QIDmiMion 011 te1ecoaunu­
nications matten. The commiaaion ahall appoint
fi~ members to the acmeory c:ommittee who ehall
~t epeci6t celecoIDmUlUcatioDa iad....tries
01' penoI1I with tec:bDical experti8e related to the
network.

g.c AcU, cb 1184. t9

8D.I , for a.tIaoriMd .....
E:lap& .. pi iD IIIICtioD IDA .. aWho-

rized .-. ia !'fJI'IM"WNe fOr aD .....Kp, « tM
ue ottbeaa~..w. fMi1it1. A penaD who
~.ICbeduJiDC_si?l'iaf.-ach ..aay..
titiGa eM ........;.!ion fDr • ret'Ww ofncb. ct.cieioll
punQaIlt tlo eectiaD SO-S. eubMetioa. S. puqraph·c·..

94 &tt.. ch 1184. flO

an.l Ccd6eatioll at aM - network 1Ufl by
cutaia ..............

1. A pn.ate_public~.other than. etate
apDCy. 1oca1 KbooI .u..trict 01' uoapublie ICbool,
city 1,Ilnry, nciaul )iI)ruy. COVoDtJ 1i1wu1. judi­
cial \lepartmeut. jGdic:ial dUtrict .wputme:llt of
CDI'I'eCtioIlal~~ oCtile federal JO"e1"1l­
menlo 11 boepitaJ or phrftcian clinic. or a ~t otftce

un

1Ill :honzcd :.D be otTered access pursuant to thl6
chll.pt.er as of May 18. 1994, shall certify to the com·
mis$1on no later than July 1, 1994, that the agency
l6 a part of or intends co become a part of the net.
work. Upon receiving such c.ertifu:ation from an
agency not a part of the network OQ May 18, 1994.
w commission shall provide for the alllnection of
8uch qenq as 600n as practK:aJ. An agency which
does nDt certify to the commission that the agency
,Ii a part of or intends to become a part of the net,.
work as required by this subsection shall be pro­
hibited &om using the network.

2. a.. A private or public agency ...web certifies
to the conunisaion pursuant to sublection 1 that
the agency is a part of or iDtenda to become a part
of the network sl:Wl use the network for all video.
dats, and voice requirements o(the agency unless
the private or public agency petitions the commls­
Slon for a waiver and one of the following applies:

(1) The costs to the authorized user for GervlCe6

provided on the network are not eompetitivt' with
the £Ame liervi~ provided by another provider.

(2) The authorized user is under contract with
another provider for lIUch 'leI"Yices. provided the
contract W&S enW'ed into pr&or to April 1. 1994.
The agency shall use the network Cor video. data,
ud voice requil'em.cta which are not provided
pursuant to such. contract.

(3) The authorized ~ baa entered into an
agreement with tM commileioa to become part of
the oetwork prior to June 1, 19!M. which does not
proYide for use o( the IUltwork Cor all video, data.
and voice reqwremeIlta of'the apaq. 'The CODU1lU­
ala may enter into an ......._tdelcribed in this
_ubpuacraph upon • cletenDiDatioa that the use
of the network foe all video. data. aDd voice re­
qll.inaaeatl of the .,ency would DOt be in the best
iDtete8U or the apzac:y.

b. A private or public apncy shan petitiOQ the
commission (or a waiwr ofth. requirement to use
the network .. prcmded ill pencraph -0-, if the
IIIDCJ determiDea f:bat ............. eubpara­
eraIlb (1) or (2) app1ia n- cnaD__ .-n ea·
tIWiIb by nIe • nftew proc:aI ~
... appIica 01_ __, wI:wtber'
,....... (1)01'(1) ...... An
.Gtb0ria4 uer .". thiI ---rieeion to be
wader CllIIltnet f« 111"" .. proridecI in
........ph ·0·,~W, __
iIlto aDOth« coetnct lIpOD the 'IIIioG fII..a
CIDIIinc:t. but IbaU a.tiUse die Mtwork .. n.c:b....na. .. , ia tb:iI .....__ para-
,nph "(I., en appIiea.

94 A.eta. c:h 1184. III

1D.10 Report 01 '-7 ........ci--
A etatoe .,.nc:7 wbidl pare ot the Detwork

....auualtr pIO¥icIe • writaa"fII' to tbe po-
fftl .....bl1~.. i••1Med ..
eodatad with tbeIt*""'"..ortbe ...
Tbe report shall be tIeJmred OIl or be&re Jeaary
16 for tlM previou.t a.c.1 ,ear of the atatle~.

94 Ada. ch 1184, §l2


